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OPI NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the Protest of Larry D. and
Marjorie M Crandall against a proposed assessnent.

of additional personal incone tax in the amunt of
$2,520.21 for the year 1974.
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The issue presented by this appeal is whether
appel lants conplied with the provisions of either sec-
tion 18091 or section 18093(e) of the Revenue and Taxa-
tion Code entitling themto nonrecognition of any gain
realized on the sale of their California residence.

In 1974, appellants sold their residence in La
Jolla, California. The cl ose of escrow took place on
July 29, 1974, and funds were disbursed on August 1,
1974. The sale price was $160,000, and appellants real-
ized a gain of $53,286.02. On May 14, 1975, appellants
entered into an agreenent to purchase a new residence in
Phi | adel phia for $110,000. The agreenent specified that
settlenment would take place on or before August 1, 1975,
and possession and the deed would be delivered at set-
tlement. The seller was unable to provide clear title
to the property by August 1, 1975, and the title to the
property did not pass to appellants until August 28,
1975.  Consequently, appellants did not occupy their
new residence until that date or shortly thereafter

On their 1974 California return, appellants
treated that portion of the gain fromthe sale of their
California residence attributable to residential use as
nonr ecogni zabl e. Respondent determ ned that appellants
had not satisifed California's statutory requirenents
for deferring recognition of gain realized on the sale
of aresidence because they did not purchase and occupy
the new residence within one year fromthe date of the
sale of the old residence. Accordingly, appellants' tax
was reconputed by recognizing the gain. on the California
residence as gain fromthe sale of a capital asset held
for nore than five years.

Appel l ants contend that they come within the
nonrecogni tion provisions of Revenue and Taxation Code
section 18091, as it read prior to revision in 1975,
because they intended and diligently attenpted to neet
the statutory requirenments, and the delay was entirely
caused by the seller. In any event, appellants believe
they had 18 nonths to replace their residence in view
of section 18093(e), as It read during the appeal year,
which relates to the situation where construction.of the
new residence is "comenced by the taxpayer." Respondent
points out that appellants have not proven that con-
struction was conmenced by appellants as required by
section 18093(e).

Revenue and Taxation Code section 18091,
before revision in 1975, provided:
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If property (hereinafter in this article
called "old residence") used by the taxpayer
as his principal residence is sold by him
after Decenber 31, 1952, and, within a period
begi nning one year prior to the date of such
sal e and ending one year after such date,
property (hereinafter in this article called
“new residence") is purchased and used by the
t axpayer as his principal residence, gain (if
any) from such sale shall be recognized only
to the extent that the taxpayer's adjusted
sales price (as defined in Section 18092) of
the old residence exceeds the taxpayer's cost
of purchasing the new residence.

Section 18091 is, and was during the appeal
yvear, essentially the sane as Internal Revenue Code
section 1034(a). Therefore, construction of the
federal statute is very persuasive in interpreting the
California section. (Hol mes v. McColgan, 17 Cal. 2d

426 [110 P.2d 428] (1941).)

_ Section 18091 has two requirements, both of
whi ch must be met, to qualify for nonrecognition of
gain. First, the new residence nust be "purchased"
wi thin one year after the sale of the old residence. A
sal e or purchase does not occur, for tax purposes, until
either title, possession or the benefits and burdens of
owner ship ée.g., obligation for taxes on the property)
have passed. (Conmissioner v. Baertschi, 412 F.2d 494,
498 (6th Gr. 1969); Dettners v. Conm sSioner, 430 F.24
1019, 1023 (6th Cr. 1970).) AppelTants recelved none
of these until at |east August 28, 1975, nore than one
year after the sale of their old residence.

Even if appellants had purchased their new
residence within the one-year period, they did not neet
the second requirement of section 18091, that they use
the new residence within one year. The case law clearly
hol ds that actual occupancy is necessary to nmeet this
requirenent. (United States v. Sheahan, 323 F.2d 383,
386 (5th Gr. 1963); John F. Bayley, 35 T.C. 288, 295
(1960); Nelson C. Elam 58 T.C 23%, 240 (1972), affd
per curiam, 477 F.2d 1333 (6th Cir. 1973).) Neither the
taxpayer's intent nor the reasons for the taxpayer's
inability to occupy the new residence are relevant in
determ ning whether occupancy has occurred within the
requisite tine. (Sheahan, supra, at 385; Bayley, supra,
at 297; Joseph T. Telrtnas, 476,102 P-H Menmo. T. C
(1976).) Therefore, appellants, who neither purchased
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nor occupied their new residence until after one year
fromthe sale of their old residence, are not entitled
to nonrecognition of gain under section 18091.

- Revenue and Taxation Code section 18093(e),
before its revision in 1975, read as foll ows:

In the case of a new residence the con-
struction of which was comrenced by the tax-
payer before he expiration of one year after
the date of the sale of the old residence, the
period specified in Section 18091, and the one
year referred to in subsection (d) of this
section, shall be treated as including a
period of 18 nonths beginning with the date
of the sale of the old residence. (Enphasi s

added.)

_ Appel lants contend they fall within the terns
of this section becausetheir new residence was a new
construction and they were its first occupants.

This section is substantially the same as
| nternal Revenue Code section 1034(c)(5). The |egisla-
tive history of the federal section indicates clearly
that it is to apply to a new residence built by the
t axpayer, rather than one purchased by the taxpayer
(See” s. Rep. No. 781, 82d Cong., 1st Sess., p. 35 (1951)
(1951 U.S. Code Cong. & Ad. News 1969]: S. Rep. No
1622, 83d Cong., 2d Sess., p. 109 (1954) [1954 U S. Code
Cong. & Ad. News 4621]; H R No. 1337, 83d Cong., 2d
Sess., p. 79 [1954 U.S. Code Cong. & Ad. News 4017]; see
also Nelson C. Elam supra, at 240.) The Internal Reve-
nue Service has ruled that the provisions of Interna
Revenue Code section 1034(c)(5) do not apply to the
purchase of a partially-constructed new residence from
a buil der who then conpletes the construction (Rev. Rul.
57-234, 19571 Cum. Bull. 263) nor to the purchase of
a condom nium unit in a condom nium project to be
construct ed. (Rev. Rul. 76-216, 1976 Cum.Bull. 220.)
These interpretations conport with the plain neanin? of
section 18093(e), and we find, therefore, that appel-
lants are not entitled to use the nonrecognition of
gain provisions of that section.

At the oral hearing before this Board, appel-
lant Larry D. Crandall asserted that he was divorced
fromhis wife, appellant Marjorie M Crandall, that she
had reinvested her share of the proceeds from the sale
of their California residence in a new residence within
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the time limts of section 18091, and that one-half of
the gain was therefore entitled to nonrecognition treat-
ment.  However, appellant has produced no evidence re-

garding either the divorce or alleged reinvestnent, and,
under the circunstances, no adjustnent is warranted.

For the reasons stated above, we sustain
respondent's action.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Larry D. and Marjorie M Crandall against a
proposed assessnent of additional personal income tax In
the amount of $2,520.21 for the year 197'4, be and the
same is hereby sustained.

Done at Sacramento, California, this 1st day
of  August , 1980, by the State Board of Equalization

_é;;%é;;;____ » Chai rman

» Member
» Menber
» Member
- - - - - - -, Menver
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